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1330 Broadway, Suite 1532
Oakland, CA 94612-2514
Telephone: (510) 622-1020
Fax; (510) 622-1027
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ARNOLD SCHWARZENEGGER, Governor

December 29, 2008

Lisa A. Menges
22706 S. Evalyn Ave.
Torrance, CA 90505

Re: Lisa A. Me}lges v. Torrance Unified School District
Unfair Practice Charge No. LA-CE-5275-E
DISMISSAL LETTER

Dear Ms. Menges:

The above-referenced unfair practice charge was filed with the Public Employment Relations

Board (PERB or Board) on December 3, 2008." Lisa A. Menges (Menges or Charging Party)

does not identify a specific section of the Educational Employment Relations Act (EERA or
Act) that has been violated by the Torrance Unified School District (DlStI‘lCt or Respondent).

Charging Party was informed in the attached December 16 Warning Letter (Warning Letter)
that the above-referenced charge did not state a prima facie case. Charging Party was advised
that, if there were any factual inaccuracies or additional facts that would correct the
deficiencies explained in that letter, she should amend the charge. Charging Party was further
advised that, unless she amended the charge to state a prima facie case or withdrew it prior to
December 23, the charge would be dismissed.

On December 23, the undersigned called and spoke with Charging Party. Menges stated that
she had just returned from the post office where she had mailed an amended unfair practice
charge in response to the Warning Letter. On December 26, PERB received the amended
unfair practice charge.

December 26 Amendment

The amendment contains the following new information. Charging Party was hired as a 3-hour
food service worker on September 4 by Manager Karen Sopp (Sopp) and assigned to West
High School. Menges had a good working relationship with her supervisors, Janet and
Lourdes, and was extremely appreciative of her job. Charging Party attached an undated
statement by Janet, Food Service Supervisor, wherein Janet praised Menges’ level of

" All dates refer to calendar year 2008.

> EERA is codified at Government Code section 3540 et seq. The text of the EERA and
the Board’s Regulations may be found on the Internet at www.perb.ca.gov.
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enthusiasm and work ethic. SSomectime thereafter \MMenges was: transterceddyySopp tosSotith
HighSchoeolas a 1.5-hour food service wotker.

Her assignment at South HighSchegliturnedgutitothea had experience, withChargingRarfy
deseribing the situation as a “hestile work environment.” \Mengesffelt intimidatedand

harassed; by her superviser, Gail Gramling (Gramling) sandzanother-eonyerkers ﬂg;ds suspeets
that she was being diseriminated against becauseshaovas nobALiieam Amenican. Wenges did

net seek assistance from Sepp er let her knowaheut:theiintimidation and harassmentah her
new werk site.

Charging Partystatesthat she recently leamed ithat Granilingssubmitted o statement schhenboss,
Lomatte Ragk (Roogk):that therseason for ChargingRartys s senmination enoviemben 2 1ywas
that she was stealing.

Charging Party alkso states that Anticle DB 21 «if therRersonnel CommissionRudesprovidesas
folllows:

A prehationary classified-employee whoids topbelismissesshall
be given a written notice of tterminationffrompprobationayysstatus
prior tothe date on which the probationary period ends.

Menges was not given a writien motice effttermination.

As stated in the Becember 16 Warning Letter, PERB Regulation 32615(a)(5)" requites, finter

alia, ithat an undainpractice ehargeiincludea Celsar and sancise; sfatementofithefacts and

copduet %ﬂsge@ t9 eonstitute an unfair practice.” Thhe charging parfy s burdendnchides

alleging ithe “who, what, m@m where and how™ of an unfair praetice. (State of California
,.5.=,- ment of Foed an ituze) (1994) PERB Decision No. 1071-S, eiting Wnited

Ragsdale)) (h392) IPFER@ID@GBS@NN@ @%) M@@l@@ﬂmwm
% lﬁ@k %‘%ﬁﬁéi@ﬁi ff@ §§3‘Eé & prima f@@@ casee (Thid.; Cha
(1991) PERB Decision No. 873.)

Charging Party has not curedjthe-following deficieneies highlighted in the Warning Letter:((1)
failueettosstate wihat seetion(s) of the EERA has beemvilated) by the Distriet; (2) failure to
pravide a statement of facts and conduet alleged to constitute am unfair practice under EERA;

* Gramling-and ithe co-worker are Affrican American.

! PERB’s Regulations are codified at CaliforniaCotle off Reglations, ititles8 ssection
31001 eetsseq.
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December 16, 2008

Lisa A. Menges
22706 S. Evalyn Ave.
Torrance, CA 90505

Re: Lisa A. Menges v. Torrance Unified School District
Unfair Practice Charge No. LA-CE-5275-E
WARNING LETTER

Dear Ms. Menges:

The above-referenced unfair practice charge was filed with the Public Employment Relations
Board (PERB or Board) on December 3, 2008." Lisa A. Menges (Menges or Charging Party)
does not allege a specific section of the Educational Employment Relations Act (EERA or
Act)® which has been violated by the Torrance Unified School District (District or
Respondent).

My investigation revealed the following facts. Menges was a probationary food service
worker® in the District. On November 21, her supervisor, Gail Gramling (Gramling), asked
Menges to turn in her visor and apron at the end of her shift and dismissed her from
employment as a probationary employee. The reason given was that Menges was unable to
perform the job properly. Charging Party asserts that she worked to the best of her ability,
completing whatever tasks she was asked to perform, including washing dishes. Charging
Party maintains that a co-worker, Margarita Jones (Jones), would watch her every move and
report back to Gramling if Menges did anything wrong. Gramling would then call Menges into
her office and talk to her.

Charging Party states that she was not provided with any training regarding the performance of
her job duties at this particular school site.* Charging Party states that she felt alone and
discriminated against. Charging Party did not receive a written warning prior to her
termination, and surmises that since Gramling was a new probationary supervisor, she herself
had not been trained how to properly supervise employees.

P All dates refer to calendar year 2008.

2 EERA is codified at Government Code section 3540 et seq. The text of the EERA and
the Board’s Regulations may be found on the Internet at www.perb.ca.gov.

3 Charging Party does not provide her classification.

* Charging Party had worked at another school site in the District.
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Discussion

Charging Party’s Burden of Proof

PERB Regulation 32615(a)(5)’ requires, inter alia, that an unfair practice charge include a
“clear and concise statement of the facts and conduct alleged to constitute an unfair practice.”
The charging party’s burden includes alleging the “who, what, when, where and how” of an
unfair practice. (State of California (Department of Food and Agriculture) (1994) PERB
Decision No. 1071-S, citing United Teachers-Los Angeles (Ragsdale) (1992) PERB Decision
No. 944.) Mere legal conclusions are not sufficient to state a prima facie case. (Ibid.; Charter
Oak Unified School District (1991) PERB Decision No. 873.)

The charge as filed is deficient for several reasons. First, it does not state what section of
EERA has been violated by the District. Second, it does not provide a statement of facts and
conduct alleged to constitute an unfair practice under EERA. Third, Menges simply describes
her unhappiness at having been dismissed from her probationary position by a probationary
supervisor, without describing why and how that action demonstrates that an unfair practice
under EERA has occurred.

Discrimination

Since Menges did not specify what section of the EERA has been violated, the charge will be
scrutinized utilizing a discrimination analysis.6 To demonstrate that an employer discriminated
or retaliated against an employee in violation of EERA section 3543.5(a), the charging party
must show that: (1) the employee exercised rights under EERA; (2) the employer had
knowledge of the exercise of those rights; (3) the employer took adverse action against the
employee; and (4) the employer took the action because of the exercise of those rights.
(Novato Unified School District (1982) PERB Decision No. 210 (Novato); Campbell
Municipal Employees Assn. v. City of Campbell (1982) 131 Cal.App.3d 416 (Campbell); San
Leandro Police Officers Assn. v. City of San Leandro (1976) 55 Cal.App.3d 553 (San
Leandro).) In determining whether evidence of adverse action is established, the Board uses
an objective test and will not rely upon the subjective reactions of the employee. (Palo Verde
Unified School District (1988) PERB Decision No. 689.) In a later decision, the Board further
explained that:

; ° PERB Regulations are codified at California Code of Regulations, title 8, section
31001 et seq. Copies of the Regulations may be purchased from PERB’s Publications
Coordinator, 1031 18th Street, Sacramento, CA, 95811-4124, and the text is available at
www.perb.ca.gov.

% Where a charging party fails to allege that any specific section of the Act has been
violated, a Board Agent, upon a review of the charge, may determine under what section the
charge should be analyzed. (Los Banos Unified School District (2007) PERB Decision No.
1935.)
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